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The latest project regarding the removal of the Special Department

The proposals for the establishment as well as the removal of the Special Department

have been subjected to lengthy debates in the last few years, and have also been in the

eye of the European Mechanisms. All these internal and external debates have shed light

on several dilemmas and controversies regarding the existence and the operating model

of this department. Unfortunately, the actual project of the removal of the Special

Department does not take into account all the aspects that assure the independence of

the justice.

Therefore, there are some valid aspects we would like to point out, such as:

Same same, but different

The draft legislation which should remove the Special Department seems to roughly

replace the current Special Department with another one which functions thoroughly the

same, but under another name. In the MCV reports, the European Commission

recommended the return to national agencies such as DNA, and therefore, respect the

GRECO reports as well as the EC’s notices from Venice which reinforced this

recommendation.

In the Technical Report, from 2018, regarding the progress which has been made in

Romania in within the Mechanism for Cooperation and Verification, the European

Commission stated that:

"The creation of this new service (new division for the investigation of crimes

committed by magistrates) could be perceived as an (additional) tool to put

pressure on judges. Justification for the application of this special treatment for

magistrates, compared to other civil servants, has not been clarified. Furthermore,



The National Anticorruption Directorate (DNA) already has solid experience in

investigating and prosecuting cases of corruption among magistrates. "

Additionally, the Notice Number 924/2018, in the 89 paragraph, the Venice Commission

states that resorting to specialized prosecutors to investigate corruption cases among

magistrates is more suitable rather than implementing a new department for it.

CSM designates the prosecutors for the investigation

A resolution for the disequilibrium between the Section of judges, the Section of

prosecutors and the Plenary of the SCM has not been reached so far. This disequilibrium

has been noticed by the Venice Commission which stated in the Notice Number

950/2019 the concern regarding the role of the Plenary of the SCM in regard to the

designation of the prosecutors.

„Par. 37: The Plenary of the SCM has already a robust relative majority of judges (there

are nine judges and only five prosecutors). It is unclear why this judicial domination is

reinforced even further in the context of appointments to the Section, where the opinion

of the Prosecutors’ Section on a candidate is substituted by the opinion of judges – i.e.

the “selection board” dominated by judicial members. This cannot be explained

otherwise than by a strong mistrust of the Government towards the current prosecutorial

members of the SCM and its wish to reduce their role. 31 This is, however, not a

legitimate aim: the Government should not be able to influence the balance among the

members of a constitutional body which has as its main function to protect the

independence of judges and prosecutors from the executive. The proposed appointment

scheme does not sit well with the institutional design of the SCM, as described in the

Constitution”.


